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Reminder to Comply with the SEC's New  
E-Proxy Rules During the 2009 Proxy Season 
 
 
Starting in 2009, all public companies must comply with the new e-proxy rules of the U.S. Securities and 
Exchange Commission (SEC) when soliciting proxies.1 The e-proxy rules provide public companies two 
methods for delivering proxy materials to security holders: (1) the notice only delivery option, and (2) the 
full set delivery option. Public companies may also use a hybrid approach by following the full set delivery 
option for some security holders and the notice only option for others. The criteria used to differentiate 
between security holder groups are determined by the companies at their discretion. Regardless of the 
method used, all public companies must post their proxy materials on a publicly available internet 
website.2 The following is a brief summary of the most important aspects of the e-proxy rules. 
 
Notice Only Option 
 
Public companies electing to deliver proxy materials using this option must post their proxy materials on 
an internet website and mail a short notice of internet availability of proxy materials to their security 
holders. The notice shall identify the website where the proxy materials are available, provide specific 
information about the upcoming security holders meeting, and include a list of the materials that are 
available on the website. The notice must be sent at least 40 calendar days before the security holders 
meeting date3 and the proxy materials must be posted on the website on or before the date of the mailing. 
Intermediaries, such as broker-dealers and banks, are also required to meet the 40-day notice deadline 
and should therefore be provided with copies of the notice in sufficient time. The website should provide 
security holders with means to download or view the proxy materials and to execute a proxy (such as 
allowing printing and executing of a proxy card or electronic voting via the website or telephone) at the 
time the notice is first sent. Upon request, companies following the notice only option are required to 
deliver copies of the proxy materials to their security holders within three business days of the request. 
Companies following this delivery option may not include any other materials with the original notice, not 
even a proxy card. However, they may send a pre-printed proxy card in a second mailing no sooner than 
10 days after mailing the original notice. 
 
Full Set Delivery Option 
 
Under this delivery option, public companies may mail paper copies of proxy materials to their security 
holders much in the same manner as before the e-proxy rules came into effect. However, the new rules 
require that companies make their proxy materials accessible on an internet website on or before the 
mailing date of the proxy materials. Companies following this delivery option must also mail a notice of 
internet availability of proxy materials to their security holders but may include the notice together with 
their proxy materials or include the information required in the notice in the proxy materials themselves. 
The 40-day notice deadline mentioned above does not apply to companies following this delivery option.   
 

                                                
1 The e-proxy rules were effective for large accelerated filers, and on a voluntary basis for all other public companies, 
as of January 1, 2008. The e-proxy rules are not applicable to all proxy solicitations. For example, proxy solicitations 
in connection with business combinations are excluded. The e-proxy rules are also applicable when distributing an 
information statement on Schedule 14C. 
2 For purposes of this memorandum, proxy materials include proxy statements, proxy cards, information statements, 
annual reports to security holders, notices of stockholders' meetings, notices of internet availability of proxy materials, 
other soliciting materials, and amendments to these materials. 
3 Or, if no meeting is to be held, 40 calendar days or more before the dates the votes, consents or authorizations may 
be used to effect the corporation action.   
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Internet Website 
 
The website on which the proxy materials are posted must be a website other than the SEC's Edgar 
website. Companies may host their own website or use third-party hosting services. The website may not 
contain any tracking features and must have cookies disabled to protect security holder anonymity. The 
proxy materials must be available on the website from the date that the notice is sent through the 
conclusion of the related security holders meeting. The proxy materials must also be available on the 
website in a format suitable for convenient reading, downloading and printing, but the e-proxy rules do not 
mandate any specific design or format. The SEC does note that the proxy materials should be presented 
in a searchable format and preferably, contain user-friendly features, such as hyperlinked tables of 
contents, to allow easy navigation. 
 
In conclusion, all public companies must comply with the e-proxy rules this year and should weigh a 
number of factors in determining which option to follow. Electing the notice only option is likely to save 
printing and mailing cost on the front-end but these savings may be offset by the costs associated with 
implementing electronic voting and processes to respond to requests for proxy materials. Further, the 
notice only option requires significant lead time in order to comply with the 40-day notice deadline. 
Companies should also make sure that applicable record date requirements do not conflict with the 
mailing schedule. Finally, it is important to note that the notice only option may have a negative impact on 
the number of shares voted. According to Broadridge Financial Solutions, Inc., companies that used the 
notice only option in 2008 experienced a significant decline in retail vote, from approximately 34% during 
2007 to approximately 17% during 2008. 
 
 
 
 
 
 
 
 
 
 

This document is intended to provide you with general information about issues related to the SEC’s new e-proxy rules for 2009. 
The contents of this document are not intended to provide specific legal advice. If you have any questions about the contents of 
this document or if you need legal advice as to an issue, please contact the attorney listed below or your regular Brownstein 
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